Recent Developments in School Law

1. INTRODUCTION

Aims of seminar

The sources of law about education
Guiding principles in education law

Guiding principle 1: Education is a public trust and those responsible for its
administration have "trust-like" responsibilities

Guiding principle number 2: Education is the legal right of students

Guiding principle number 3: Don't rush: there is almost always time to make a

careful and informed decision

The 1999 list of fundamental principles

. Students have the legal right to an education

. Students have the obligation to be enrolled at a school

. A school must have certain powers to discharge their responsibility

The responsibility is to all students

. School power must be exercised for the purposes for which it is granted
. Student rights are not always the same as adult rights

. Boards of trustees and principals run state schools, not the court
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. Courts must ensure that the rights of students and parents are properly
observed

Reconciling principles 7 and 8

9. Not everything that is lawful is a good idea
Legal literacy and legal risk management

2. GOVERNANCE AND MANAGEMENT

The Education Amendment Act 2000

The Education Amendment Bill (No 2)

Board and principal relationship

3. ENROLMENT SCHEMES

Background

Operation of current enrolment scheme system
Issues arising

The meaning of "reasonably convenient”
Enrolments based on false information or temporary residence
Students who move out of zone

4. THE LAWFUL POWERS OF SCHOOLS - TERRITORIAL AND
SUBSTANTIVE LIMITS

Introduction

The source of school powers: statutory not in loco parentis
The relation between general powers and disciplinary powers
The relationship between rules and sanctions

The interpretation of the statutory powers and the standard of judicial review
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Limitations of place and time: extra territorial and after hours jurisdiction of

schools

Travelling to and from school

On school grounds, out of school hours
Substantive limits on school power

The Bill of Rights dimension

Is a right in the Bill of Rights implicated?
Reasonable limits on rights

School uniforms

Dress codes other than compulsory uniforms
Student expression of ideas

Lewd or suggestive expression

Harassing or demeaning expression

Student clubs

Other rights and freedoms

Discussion problems

5. STAND-DOWNS, SUSPENSIONS, EXCLUSIONS AND EXPULSIONS
Reasons for stand-downs and suspensions
Reasons for stand-downs

Reintegration into schooling

Gender

Ethnicity

School types

School deciles

Concerns arising from the data

Reasons for stand-downs and suspensions

Lack of practical redress for students and parents
Case law

The disciplinary hearing

Whakatane High School Discipline Committee Hearings Manual
Errors in suspensions

6. THE ROLE AND WORK OF THE OMBUDSMAN IN SCHOOLS
Introduction

Judicial review

The limitations of judicial review

The ombudsman as a source of alternative review
The role of the ombudsman

Judicial support of the role of the ombudsman in schools
Limitations of the ombudsman

The usefulness of the ombudsmen

Compendium of case notes

Transparency in decision-making

29

29
35
37
37
38
38
39
40
42
42
43
44
45
46
47
47
48
48
48
49
49
50
53
53
54
55
56
57
84
85
85
85
85
86
87
87
88
89
89
89



Reporting to parents

Procedural defects in suspension

Disparity of treatment

7. SEARCH AND SEIZURE IN PUBLIC SCHOOLS
Introduction

What counts as a search?

Is there a lawful power for school searches?

The reasonable exercise of school search powers
Search must be justified at inception

Suspicion must generally be individualised
Reasonableness in the procedure and scope of the search
Search of a person

Searches of bags

Lockers and desks

The mechanics of searching

Consent to search

A useful checklist

The involvement of the police

Drug testing in schools

Is a drug test a search?

The problem of coercion

The USA position

Alcohol testing and school functions

School’s power to search students’ cars

School trips

Discussion problem

8. THE HUMAN RIGHTS ACT AND DISCRIMINATION
Introduction

The grounds of prohibited discrimination

Procedural matters

Relationship of the Bill of Rights to the Human Rights Act
Private schools and the Bill of Rights

The Human Rights Act in education

The Human Rights Act in operation in schools

School enrolment schemes and discrimination

School ball and same sex partners

"Political opinion" discrimination

The social studies curriculum and racial discrimination
School uniforms and appearance rules as discrimination
The Muslim and the school uniform rule

The Maori dimension in education and the use of the Human Rights Act
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Harassment issues

Peer harassment

Gendered reassignment of pupils to new class
Special education issues

Religious issues

General comments

Discussion problems

9. SCHOOL HOSTELS AND THE EDUCATION AMENDMENT BILL (NO 2)

Introduction

Absence of school regulation

Case law

The Education Amendment Bill (No 2)
International students

Background information

Schools

Figure 1: Number of Primary FFP Students, 1993-2000
Secondary schools

The Education Amendment Bill (No. 2)
Rationale behind the mandatory Code of Practice
The Code

Interpretive section 238(d)

Other sections

Requirements on providers

Other matters

The draft Code

Provision of Information

4. Contracted recruitment agents

10. EMPLOYMENT ISSUES

The special setting of the education sector
Legislative and regulatory framework
Education Act 1989

State Sector Act

Employment Relations Act 2000

The collective employment agreements
Individual employment agreements
Importance of correct internal procedures
Issues relating to the engagement of staff

Requirements of State Sector Act, collective employment agreements, and
board policies

Employment Relations Act requirements
"Concurence" Requirement for Individual Agreements
Fixed term/relieving positions
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Staff disciplinary and competency issues

Dealing with misconduct

Problems when misconduct is potentially also criminal behaviour
When can an employee be suspended?

Grounds for a misconduct dismissal

Dealing with incompetency

Fair procedure in relation to dismissals and other disciplinary steps: General
requirements

Example of fair procedure problems

Standard of proof required for a disciplinary decision: when is dismissal or other

disciplinary action justified?

Redundancy/retrenchment

Disadvantage grievances - disputes about school management
Possibility of judicial review

Summary

11. TEACHER REGISTRATION, PROFESSIONAL DISCIPLINE AND POLICE

VETTING

Introduction

Teacher registration

Professional discipline and the New Zealand Teachers Council
The Complaints Assessment Committee

The Disciplinary Tribunal ("DT")

The interaction of the discipline and registration regimes
Grounds for discipline or deregistration

The meaning of misconduct and serious misconduct

Criminal convictions

Dishonesty but no conviction

Assaults

Sexual misconduct and relationships with students

Internet pornography

Miscellaneous

Non-criminal conduct in teachers’ private lives

The action/belief dichotomy

Morality and actions out of school

Teacher’s free speech

Homosexuality

Code of ethics and teacher discipline

Police vetting

Interaction of employment law and registration/disciplinary issues
Procedure of the TRB and particulars of charges

Discussion problems

12. THE OBLIGATIONS OF SCHOOLS UNDER THE PRIVACY ACT 1993
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Introduction

Philosophy of the Privacy Act

Purpose: the key concept

What are the twelve principles?

Collection of personal information

Storage and retention

Use and disclosure

Some compliance requirements

Right of parent access: school reports in particular

Requests for information under the OIA

Requests for information under the Privacy Act

Rights of the non-custodial parent

Access to information given to school guidance counsellors
Transfer of student records between schools

How can the school use/disclose information about a parent?
Intersection with the Children, Young Persons and Their Families Act 1989
Intersection with welfare agencies

Conclusions

13. THE OBLIGATIONS OF SCHOOLS UNDER THE HEALTH AND SAFETY
IN EMPLOYMENT ACT 1992

Introduction

Duties of the employer

Hazard management

Students as "hazards"

Information to provide to employees

Further people with duties under the HSE Act

Health and safety codes of practice

Accidents

OSH inspectors

Prosecutions under the HSE Act

Ministry of Education activities affecting health and safety in schools
Conclusions

14. A POT POURRI OF LEGAL ISSUES IN SCHOOLS
Introduction

Alcohol at school fairs

Preface

Do schools require a licence to sell alcohol?

The supply of alcohol to students

Schools and the raffle of alcohol

Drug dealing in schools — releasing information on informants
Education related case notes (1994 — April 1998)

Case Note: 2438
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Policy - the administration of prescribed medication by school staff
Rationale

Purposes

Guidelines

Conclusion

Student vehicles

Introduction

Education Act

In loco parentis

Liability

The collection of information

Restricting use of vehicles

Passengers in vehicle

Handing over keys

Withdrawal of right to drive

School’s liability in event of accident

Carriage of passengers to school related functions
Requisition form - permission to drive

15. ALTERNATIVE DISPUTE RESOLUTION FOR SCHOOLS
The case for mediation

Why mediate?

What is mediation?

When to mediate

Early intervention

Benefits of mediation

Better satisfaction with the process and outcomes
Control

Confidentiality

Creative settlement

How does mediation work?

PROBLEM

ADR process selection checklist

APPENDIX - PRIMARY TEACHERS’ COLLECTIVE EMPLOYMENT
AGREEMENT 2001-2003

Dimensions

Professional knowledge
Teaching techniques
Motivation of students
Classroom management
Dimensions
Communication
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